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In re Applications of MM DOCKET NO.93-87

RAYMOND W. CLANTON File No. BPH-911216MC

LOREN F. SELZNICK File No. BPH-911216MD

RECEIVED

For Construction Permit for a
New FM Station on channel 279A

in E1 Rio, california SEP 16 1993
FEDERAL COMMUMCATIONS COMMISSON
To: Honorable John M. Frysiak OFFICE OF THE SECRETARY

Administrative Law Judge
OPPOSITION OF SELZNICK TO PETITION TO ENLARGE

Loren Selznick respectfully submits this Opposition to the
"pPetition to Enlarge Issues," filed by Raymond W. Clanton on
September 3, 1993.

1. Clanton advances two contentions. His initial argument
is that, because Selznick exchanged no "financing documents" as
part of the standardized document production on August 31, 1993,
then allegedly she had no contemporaneous documentation of her
December, 1991 financial certification. See Petition at 1-3.
Clanton then concludes that the alleged lack of such
documentation now requires the specification of both false
certification and misrepresentation issues with respect to the
financial certification in Selznick's December 16, 1991

application. See Petition at 3-4. Clanton misconceives the
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facts and misunderstands the law.




2. First, the facts are not as Clanton conceives them.
Although Selznick obtained no bank letter, promissory note or
other "financing document" from her committed financial source
(Joseph Dailey, Esq.) prior to the December 16, 1991 filing of
her FM application, no such formal loan document need be obtained
for an applicant to be "reasonably assured" of its financial
qualifications prior to filing the application. The FCC's goal
is merely to prevent a party from filing an application and only
later finding a means to become financially qualified.l Here,
Selznick was familiar with Dailey's financial statement prior to
filing her 1991 application because they practiced law together
and shared a common computer system on which his financial
statement was contained. It is irrelevant that there is no copy
of a 1991-generated document in existence today. Moreover, where
the funding source itself has submitted, as in this case,? both
(i) a sworn statement that he gave "reasonable assurance" to the
applicant prior to her financial certification and (ii)
uncontroverted documentation as to his net liquid assets at the
time of the applicant's certification, there can be no prima
facie showing as to a false certification. §See Revision of Form
301, 4 FCC Rcd 3853, 3859 (1989); see also Pleasant Hope
Broadcasting Co., L.P., 6 FCC Rcd 6553 (Rev. Bd. 1991).

V The "bank letter" cases relied upon by Clanton (gee
Opposition at 8) are inapposite.

¥ gee Appendix A.



Noxthampton Media Assocjates, 4 FCC Rcd 5517, 5519 (1989), aff'd,
941 F.2d. 1214 (D.C. Cir. 1991).

3. Clanton's second argument is that Selznick "remains"
financially unqualified following the filing of her recent
amendment. This contention can be promptly dispatched. Clanton
presents no probative evidence that Selznick's revised cost
estimate is legally inadequate. While Clanton quibbles about
certain alleged "omissions" and absurdly suggests that Selznick's
personal "living expenses" should have been included in the
station's budget, the detailed cost information presented by
Selznick and her California consultant manifestly establishes the
reasonableness of Selznick's $79,460 equipment budget and her
$10,000 monthly operating budget.?¥ Moreover, Clanton
conspicuously ignores the $16,000 cushion built into the revised
budget (even if Selznick's real estate is not liquidated pursuant
to the disclosed appraisals) and he makes assumptions about
Selznick's sale of real estate that have no basis in fact.¥Y 1In
sum, while Clanton quibbles with Selznick's practical, real-world
cost refinements, he has failed to show that Selznick's revised
cost estimates are so implausible or unreasonable that her
proposal should be found prima facie unlawful. Selznick is

currently financially qualified.

¥ In a detailed Sworn Declaration, consultant Brett Miller
refutes each of the questions about Selznick's revised budget.
See Appendix B.

¥ In a Sworn Affidavit, Ms. Selznick thoroughly refutes
Clanton's false assumptions regarding the possible sale of her
real property. See Appendix C.
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CONCLUSION
The Petition to Enlarge Issues should be DENIED.

Rzz?actfully submitted,

Robert Lewis Thomps
PEPPER & CORAZZINI
1776 K Street, N.W.
Suite 200
Washington, D.C. 20006
(202) 296-0600

Counsel for Loren Selznick
September 16, 1993



Appendix A

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C.

In re Applications of MM DOCKET NO. 93-87

'RAYMOND W. CLANTON File No. BPH-911216MC

For Construction Permit for a
New FM Station on channel 279A

)
)
)
)
LOREN F. SELZNICK ) File No. BPH-911216MD
)
)
)
)
in El1 Rio, California )

To: Honorable John M. Frysiak
Administrative Law Judge

DECLARATION

1. My name is Joseph P. Dailey and I reside at 565
Peralta Hills Drive, Anaheim, California 92807. I make this
declaration in support of the amendment to the application of
Loren F. Selznick for a new FM station in El Rio, California
concerning financial qualifications.

2. At the time Ms Selznick applied for the construc-
tion permit in December 1991, I gave her reasonable assurance
that I would provide the funds necessary to construct the sta-
tion and operate it for three months without revenue. At the
time, we contemplated that the total cost would be $360,070.
Annexed to this declaration as Exhibit A is my personal finan-
cial statement as of November 30, 1991 with which Ms Selznick
was familiar. Also annexed as Exhibit B is my personal finan-
cial statement as of August 27, 1993. I was and continue to be

able to provide the funds originally contemplated.



3. 1In late July, 1993, Ms Selznick and I had a telephone
conversation in which Ms Selznick told me tha: sho had spoken with
several brokers and consultants. Ske reported to me that she was
advised that a much more streamlined approach to both constructioen
and operations would be advisable for a start-up radic station.
Specifically, Ms Selznick informed me that she was acdvised that the
funds necessary wculd be less than §11C,00C. With the substaatially
lower amount in mind, Ms Selznick also advised me that she thought
she would be able to provide almost all of the funding herself. Wwe
agreed that Ms Selznick would provide as much of the funding as she

could and that I would make up the difference with 2 loan of up to

$40,000.
4. If my funding is reguired, I am willing to provide a

loan of up to $40,000 for a term of 5 years at an interest rate of

i2% with payments to commence one year after completion of construe-

tion of the radio station.

I swear under penalty of perjury that the foregoing is true

and complete.

August 27, 19393




LAHLDBLL A

Joseph P. Dailey
Financial Statement
November 30, 1991

' personal Information

Social Security..........cccorrervereene 179-84-8445
Address......ceevirennenensirenennene 565 Peralta Hills Drive
Anaheim, California 92807
Telephone.........ccoveeeveerernennnne (714) 282-1170 (Home)
. (714) 640-5426 (Office)
Occupations.........coeueeraneenesenes Attorney
President

RunTime Technologies, L.P.
610 Newport Center Drive, Suite 600
Newport Beach, California 92660

Assets
Peralta Hills Home (Appraised Value).........coeuveversvesessescssascersesisssnscsssssesssssasssssessossass $1,600,000
CASN .eirerccnctressncassssenesae e s se e s e se s ssbe e e e s e s e e e s e e e e s s s nene $218,000
Partnership Profits $230,864
Salary ReCEIVADIL.........ccccereeurierernnrnirereesensesiscsisesessassstsssnsessasssssssensasrssssassessssassasssnssss $50,000
Partnership Inventory Interest $150,368
RunTime Technologies INvestment At COSt.........ccourvcsssserssscssssacssseassosnassosesesssasesssenss $420,000
PETSONAL PrOPETTY.....coererrtrrerrrererrnsrennserereseresesesesessnesesssessssncsesssosssssesssssosssssonsssssnssonsassones $250,000
AULOMODIIES.......coveeeeierreirieneeseirnesserssesstessesssnessssnsessassassssassessassassasesssssssssasssnssossssassssses $20.000
| Total $2,939,232
[
‘ !
i
- Liabilities
MOTEZAGE DIEDL......oeeeiriitircnniseiininisissstnsintssassssisssesssessssesisssassssesssssesssasnsrensansasnssnssaes $975,000
| BANK LOBNS. ..ottt s sessssssessssssesssscssssssstsensssssssssensessassassassassnes $44,970
! INOLES PAYADIC. ...t s e se s sesesssssssssssosssssssssesesssessassesessasaese $0
Income Taxes Payable........ccocecrninininrenincmisninessnessnsnssssessssssasssssssssssassesesssonsaesencs $0
Charge Accounts Payable....... .. eiinnnnininsenssnssasissessssssessesssssssresssassassansssesssassanass $0
Total $1,019,970

Net Worth $1,919,262




Appendix B

SwWorn Declaration

1. My name is Brett Miller and I am a communications
consultant who resides in Ventura County, California. I have had
experience in directly advising numerous clients regarding the
construction and/or start-up of Class A FM stations in
California.

2. I have advised Loren Selznick regarding her proposed FM
start-up in Ventura County, California. I authorized Ms.
Selznick to submit my August 2, 1993 construction proposal to the
FCC in connection with the proposed financial Amendment to her
pending El1 Rio application.

3. I am aware that Ms. Selznick's competitor in the FM
proceeding, Raymond Clanton, has raised certain questions about
the advice that I have given to Ms. Selznick. This Declaration
is submitted to answer Mr. Clanton's questions.

4. First, it is important to explain why I advised Ms.
Selznick that her 1991 cost estimate of $360,070 was
unrealistically high. Simply put, no one in today's difficult FM
environment would reasonable spend that much money to construct a
start-up, Class A FM in Ventura County. Such high embedded costs
could pose a survivability problem and are not necessary to
construct and successfully operate a Class A FM station in
Ventura County.

5. Second, none of Mr. Clanton's objections to my cost

estimates is valid:



(a) He questions my $15,000 estimate for "studio
equipment" and "furniture". These items might more precisely be
titled "miscellaneous studio equipment" and "furniture". Indeed,
Mr. Clanton jignores that I separately budgeted over $2,000 for
remote control and EBS equipment, $2,200 for a modulation
monitor, $3,400 for stereo generation/processing equipment and
over $10,000 for satellite interface and production. See
Attachment 1. Thus, total "studio equipment" costs will exceed
$22,000. My use of the term "studio equipment and supplies" was
meant to include studio equipment such as a CD-player,
headphones, microphones and other miscellaneous items. It is
important to keep in mind that Ms. Selznick proposed satellite-
fed programming, which lowers the cost of studio/production
outlays.

(b) He next contends that my estimate "omits" the cost
to prepare the site and to remodel the studio. That is
absolutely untrue. First, I advised Ms. Selznick in my August 2,
1993 letter that I had spoken to the tower site owner and that
she would bear only the cost of constructing a transmitter
building and 80' steel tower (for which I budgeted about
$10,000). I specifically noted that her site was multi-use
already and there was already electricity available. Thus, site
preparation was fully considered. Second, I advised Ms. Selznick
that, because the rental market in Ventura County is so
competitive, she would be able to get studio improvements

"included in the rent base". See Attachment 1 at 2. I even
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nonths of free rent" (id.), That is ons reason why I advised her
that monthly operating costs would be approximately $10,000.

() Indeed, T advised Ns. Selznick in a separate
lettayr that the itemised operating costs were $10,000 per month.
I not only stand by that estimate, it is my opinion that her
sonthly costs will not exceed $8,000.

(d) Finally, the approximately $10,000 monthly
operating budget already allows an amount to cover norsal
anginearing and legal expenses (there is specific allowance for
nonthly use of a contract enginser). I also budgeted $5,000 for
sngineering labor during constructicn. §ee Attachment 1 at 2.

6. In sum, not only am I confident about the $79,460
construction budget and the $10,000 monthly operating cost
eatimate, I ballave the costa will be lowar. Thass 00Sts are
based on paying "retail®, when, in practice, I believe Ns.
Selsnick can "do sone shopping arcund® and get even better
bargains. ggg Attachnent 1 at 2.

The foregoing is true and complete under penalty of perjury.
Executed: September 16, 1993.

f?mé NLLW

vul'mm1 Ler uac
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Appendix C

Before the
TEDERAL COMMUNICATIONS COMMISBION
Washington, D.C.
in re Applications of MM DOCKET NO. 93-87

RAYMOND W. CLANTON File No. BPR-911216MC

For Construction Permit for a
New FM Station on channel 279A

)
)
)
LOREN F, SELZNICK ) File No. BPH-911216MD
)
)
)
)
in El Rio, California )

To: Honorable John M. Frysiak
Administrative Law Judge

AFFIDAVIT

LOREN F. SELZNICK, being duly sworn, deposes and says:

1. I am an applicant for a donatruction permit for a
new FM station on channel 27%A in El Rio, California. I make
this affidavit in opposition to the Petition to Enlarge Issues
filed by Raymond W. Clanton. ‘

2. My intention in filing my Petition for Leave to
Amend on August 30, 1993 was to acquéint the Honorable John M.
Frysiak with what I had learned about the El Rio, California mar-
ket and the reascns for the alteration of my plans. From what I
have learned, in the current radioc market, it is far wiser to
put the staticn on the air as economiéally as possible and then
have the physical plant grow with the station than to approach
construction with the attitude that everything that could be
desired in a radio station should be purchased at the outaset
with the hope that the station will grow into the equipment,
The cost of the no-frills manner would enable me to cover most,
if not all, of the expenses on my own. Recognizing that the

cost was very close to my net liquid assets, I did obtain
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another commitment from Joseph P. Dailey to lend up to $40,000
for construction or operation of the station.

3. Prior to my filing my Petition for lLeave to Amend,
I obtained appraisals of each of my cooperative apartments locat-
ed in New York, since I intend to sell both apartments and move
to California if my application is granted. When I closely re-
viewed the appraisal of 67 East 1lth Street, Apartment 401 (the
"llth Street apartment”), I noticed that the appraiser had signi-
ficantly understated the square footage of my apartment. The
appraiser was on vacation, however, and unqvailable to make any
corrections until after the amendment was to be filed. The ap~
praiser has since made an adjustment to the appraisal to in-
crease the value from $114,000 to §118,000., A true copy of the
revised pages ¢f the appraisal report are annexed to this affi-
davit as Exhibit A.

4, 1In additién, there are some items that need to be
clarified with respect to the salea of my apartments. First, I
am not committed in any way t0 sell my apartment through a real
estate broker., Although some people in New York choose to sell
their apartments using brokers, many others choose t¢ gain more
on the sale by spending Saturdays and Sundays advertising and
showing thelr own apartments. Therefore, I did not include a
brokerage commission in the liquidity analysis included with my
Petition for Leave to Amend. I did not purchase 99 Bank Street,
Apartment 3L (the "Bank Street apartment”) through a real estate
broker. I have rented the Bank Street apartment t¢o tenants both
with and without brokers.

5. Furthermore, I am an attorney duly licensed to

practice in New York, I represented myself at the closing when
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I purchased the Bank Street apartment. When I cleosed on the
llth Street apartment, my cousin and his partner kindly repre-
sented me at no charge, I, therefore, see no need to budget for
an attorney to represent me at the closing.

6. There is also no need to budget for any tax on
capital gains upon the sales of my apartments. The price of my
Bank Street apartment plus improvements was approximately
$97,500, minus depreciation of §7,518, leaving a current basis
of $87,482. The apartment was appraised at $86,000. The price
of the llth Street apartment plus improvements was approximately
$126,300, That apartment was appraised at $118,000. According-
ly, there will be no gains upon the sales of my apartments,

7. Finally, it was not my understanding that I needed
to budget for my moving expenses and living expenses in my amend~-
ment, It is my intention to continue to work as an attorney
until shortly prior to completion of construction and move and
live for three months on the savinga I accumulate during the
congtruction period. I intend a long~term commitment to operate
the El Rio station, This is a lifestyle change to which I have
given a great deal of thought and I am willing to invest my life

savings to make it happen.

el c

Sworn Lo before me on this
15th day of September, 1993,

“Iahicia LA
Notary Publlic -

Notary

13 LR
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Unit Charge $ _ B 2U,. /) iMo. X 1z = Z 1. e FOMT M TVMI @0 1Tt Wy et saveee pe meegy - .
Utllities included in unit charge: DNono l i iHeat DMr Cond. Electrioity DG“ DWnnr I z |80wor

Note any fees, other than regular Condo/PUD charges, for use of facilities i
Adequate inandoguate
High Resonable Low

To properly maintain the project and provide the services anticipsted, the budgat appears:
Management Group: Dmen Association D Doveloper EXJMunqomont Agent fidentify)
Quality of Management and its anforcement of Rules and Regulations appeate: Dsup.mr Good Adeguate inadequate

Compared to other compatitive projscte of similar quality and design, subject unit charge appears:
Speclal or unusuai characteristios In the Condo/PUD Documients or otherwise known to the appraiser that would affect markstabliity (If nons, so state)

0 orrace on e _esggape -~ bedroom upgtalre in 1o pren

NOTE: FHLMC does not require the cost approach In the appraisal of condominium or PUD unite

Cost Approach (ta be used only for detached, semi-detached, and town-houss units)

Reproduction Cost New __Sah@¢ per Sq.ft, = ¢
Less Depreciation: Physice! ¢ Functional # Eoohomio §
Depreciated Valus of improvemaents:
Add Land Value {if lsssshold, show only leasehokl value-attach caloulations)........c..eveniiinne.

Pro-1ata Share of Value of Amenities...........c.crvierniienn: 1]
Total Indicated Value: D FEE SIMPLE D LEASEHOLD ‘
Comments regarding estimate of deprec. and value of land and smenity pkg. : : B

pleval O V& Nd_Blhngale un

4 . 3 f &
Tho appralser, whenever possible, should analyze two comparable eales from within the subject project. However, when appralsing a unit In a new or newly
converted projoct ot lsast two comparables should be selected from outside the subject project, In the following analysis, the comparable should always be adjusted
to the subject unit and not vice versa. It & significant feature of the comparable s superior 1o the subjeot unit, a minus (-} edjustment should be made to the comp-
arabis if such a featurs of the comparable Is inferlor to the subjeot, a plus (+) sdjustment shouki be mads to the comparable,

LIST ONLY THOSE [TEMS THAT REQUIRE ADJUSTMENT

I mem SUBJECT COMPARABLE NO. 1 COMPARABLE NO, 2 COMPARABLE NO. 3
{hddiess- 167 East 1lth| 30 East 9th St 115 East 9th St 245 East 25th St
Proj. Name #5F #18D $18F
Prox. to Subj s ;
[Ssies Price 20 119,000 0 1
|Pr.iLiv. Area| ¢ e : * 168,07 160,83 128,57
Joata Source 4 4
ng;"T‘;m.' Sa|  DESCRIPTION DESCRIPTION +{- Adjust. DESCRIPTION +/- Adjust. DESCRIPTION +/- Adjust.
{Adjustment [8/93 11/92 8/92 9/92
JLocation Ay Ave 2Ave _Ave
sie/view 14thflr/Ave [ Sthflr/Ave =500! 18thflr/Good i =7,000] 18thflr/Ave =7,000 |
(qDsun & AppiAva /Ave Ave/Ave Ave/Ave Ave/Ave
jaty of Cnstloood Good Good Good
It Ags 15 eff 34 20 20 eff
r|Condition lGood _Good N Ave 5,000 5,000
, Living Area,] Total iBmaa; Bathe| Total | B-rms i Baths ! Total B-rms { Baths Total B-tms ; Baths
JlToteiome] 4 L 3 F 11 3 1 f 3. 3 111 3+ 111
| 3] Living Ares 652 Saft 708 Bafi ~3.000 715 saf: =3 000 70Q Saf: -2 500
WA T NA NA NA
4] Fin. Rooms |NA NA NA NA
Funct. Ul [ave Ave Ave - Ave
;Alr Condit. JUnit | Upnit Unit Unit
" 1] srorage ve_ Ave Ave _Ave
3| Park. Faclt, NA ‘1 NA NA NA
Common
| {RecroationsgNA NA NA N
Facilities AYL Ave Aj_’ﬁ— A\_fﬂi
| (Mo, Assens]go0) 71 564 -3,000] 265 =6,5001 209 =7,200
i | [Loassh./Fee Co-cp | Co~op Co-op Co-op
-{Speclal
iiome’ £ Ave Ave _Ave
. 'Othor (.on.
[ senin|Exterio terr| None 5,000 None 5,000} None 5,000
_{1emodeling} NA M _m M
‘[Sales or .
Jrinancing
;|- [Concasslon
| | |Net Adj. Tor -1,500 Plus_[]Minus + -6,500
[Veasr
| subject 117,500 i]e 108,500 118,000 |

Ao nnta am Musbos Nata Analise Qalae ealan~nted weara hest available at tm_giw

e et Nt o b e 1
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INDICATED VALUE BY MARKET DATA APPROACH s 118,000
INDICATED VALUE:BY. INCOME APPROACH 11t epplioablel Econ. Market Rent ¢ NA_ /Mo. x Grovs Rent Multipier_ NA = ¢
Thie appraisal is made | X [“as is™ [ Jsubject to repairs, alterations, or conditions listed below D&Moct to completion per plans and specitications

Comments on Condluom or Appulul mm_gmn_t

te,

Final Reconclliation

Construction Warrenty[  [Yes [ X[No  Namo of Warranty Program Wartanty Coverage Explies
This appraisal is based upon the above requirements, the certification, contingsnt and limiting conditions and Market Value definition that are etated In
[_JFuLmc Form 429 thev. 7/86) FNMA Form 10048 (Rev. 7/86) fiisd with olient .1993 « [Jattached

VALUE, AS DEFINED, OF SUBJECT PROPERTY AS OF

 JHESTIMATE
Appraiser
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I, Karen D. Anderson, do certify that a copy of the
foregoing "Opposition of Selznick to Petition to Enlarge " was
served by prepaid, First Class U.S. Mail on this 16th day of
September 1993, on the following:

* Honorable John M. Frysiak
Room 223
Federal Communications Commission
2000 L Street, NW
Washington, DC 20036

* Paulette Laden, Esq.
Hearing Branch -- Room 7212
Federal Communications Commission
2025 M Street, NW
Washington, DC 20054

Jerrold D. Miller, Esq.
Miller & Miller, P.C.
1990 M Street, NW
Suite 760

Washington, DC 20036

W ﬁ %@/ﬂ/@ﬂk

Karen D. Anderson

* By Hand



